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BARNES v. HATHORN. 81 

Supreme Judicial Court of Maine. 

WILLIAM BARNES v. MARY HATHORN. 

A tomb erected upon one's own land, is not necessarily a nuisance to his neigh- 
bor ; but it may become such from locality and other extraneous facts. 

Plaintiff proved that defendant's tomb, erected within forty-four feet of the 
former's dwelling-house, contained, in 1856, nine dead bodies, from which was 
emitted such an effluvium as to render his house unwholesome ; that, after an exami- 
nation by physicians, the bodies were removed ; that the tomb remained unoccu- 
pied thereafterwards, until 1865, when another body was therein interred ; that 
the plaintiff's life was made uncomfortable while occupying his dwelling-house, 
by the apprehension of danger arising from the use of said tomb ; and, that the 
erection and occupation of said tomb had materially lessened the market value 
of his premises. In an action for damages on the foregoing facts : Held, a non- 
suit was improperly ordered. 

On Exceptions from Nisi Prius. 
Tollman <f- Larrabee, for the defendant. 
Crilbert, for the plaintiff. 

Kent, J. — The facts, which the plaintiff proved or offered to 
prove, on which the presiding judge ordered a nonsuit, are sub- 
stantially as follows : — That the husband of the defendant, Mary 
Hathorn, in 1846, built a tomb on the premises now owned by 
her, and within forty-four feet from the west side of the plaintiff's 
house, and the windows of his parlor, sitting-room, and dining- 
room, all of which rooms were on that side of his house ; that 
dead bodies were from time to time deposited in said tomb, until 
about the year 1856, when nine such bodies were in the tomb ; 
that such an effluvium was emitted from them that the plaintiff's 
house became unwholesome, and, after an examination of the pre- 
mises by physicians, the defendant caused them to be removed 
from the tomb ; that the tomb remained unoccupied for six years, 
and until October 1865, when the defendant caused the tomb to 
be opened and another dead body to be deposited for burial there- 
in ; that there was a wooden-frame building over the tomb, which 
was whitewashed ; that the tomb was of brick, with ventilators at 
each end ; that the plaintiff had resided for twenty-five years, 
and still resides, in a house owned by himself and on his lot of 
about three acres ; that the defendant's land adjoins his, and the 
dividing line is fourteen feet from his dwelling-house, and her lot 
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82 BARNES v. HATHOBN. 

contains about 130 acres ; that the erection and occupation of the 
tomb, as alleged in the writ, diminished the market value of the 
plaintiff's house and lot from $1000 to $1500 ; and that his life 
in the occupancy of his premises is made uncomfortable by the 
apprehension of danger arising from the use of said tomb as a 
burial-place. 

The plaintiff introduced two physicians, who testified that the 
effect of burying dead bodies in the tomb might be unwholesome 
and injurious to the occupants of the house ; if there were much 
miasma, long continued and concentrated, it might be fatal ; and 
that any emission from such bodies might be injurious to the phy- 
sical and mental system ; and, without any effluvia, it might 
injuriously affect the inmates of the house by exciting the 
imagination. 

The action is for injury to the plaintiff by reason of a nuisance 
continued by the defendant. 

The question before us is whether, upon the case as above 
stated, a nonsuit was properly ordered. 

What is a nuisance ? In considering this question, when the 
complaint is based upon the use by another of his own property, 
we are first met by the general doctrine of the right of every 
man to regulate, improve, and control his own property ; to make 
such erections as his own judgment, taste, or interest may sug- 
gest ; to be master of his own, without dictation or interference 
by his neighbors. On the other hand, we meet that equally well- 
established and exceedingly comprehensive rule of the common 
law, " sic utere tuo, ut alienum non loedas" which is the legal 
application of the gospel rule of doing unto others as we would 
that they should do unto us. 

The difficulty is in drawing the line in particular cases, so as 
to recognise and enforce both rules, within reasonable limitations. 
It is quite clear that the law does not recognise a legal right in 
any one to compel his neighbor to follow his tastes, wishes, or 
preferences, or to consult his mere convenience. He cannot dic- 
tate the style of architecture, or, generally, the location of the 
buildings ; or maintain that an unsightly or ill-proportioned edifice 
is a nuisance, because it offends his eye or his cultivated taste. 
Nor can he interfere because he has idle and unfounded fears of 
ill effects from the use of the adjoining lot. There may be many 
acts which to the eyes of others appear to be unneighborly and 
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even unkind, and entirely unnecessary to the full enjoyment of 
the property — vexatious and irritating, and the source of constant 
mental annoyance, and yet they may be but the legal exercise of 
the right of dominion, and therefore cannot be deemed nuisances. 
The diminution of the market value of adjacent buildings, by 
such use, will not of itself make it a nuisance. But there is a 
limit to such right. No man is at liberty to use his own without 
any reference to the health, comfort, or reasonable enjoyment of 
like public or private rights by others. Every man gives up 
something of this absolute right of dominion and use of his own, 
to be regulated or restrained by law, so that others may not be 
hurt or hindered unreasonably in the use and enjoyment of their 
property. This is the fundamental principle of all regulated civil 
communities, and without it society could hardly exist, except by 
the law of the strongest. This illegal, unreasonable, and unjusti- 
fiable use to the injury of another, or of the public, the law 
denominates a nuisance. Such use may be a public nuisance, 
and it is so when it affects the community generally. When it 
affects an individual it is called a private nuisance. If, however, 
an individual sustains special damage to himself, beyond that 
common to the public, by reason of a public nuisance, he may 
maintain an action for such special injury. 

" Nuisance signifies anything that worketh hurt, inconvenience, 
or damage:" 3 Black. Com. 215. "Private nuisances may be 
defined anything done to the hurt or annoyance of lands, tene- 
ments, or hereditaments of another:" Id. 

" Nuisances to a dwelling-house, are all acts done by another 
from without, which render the enjoyment of life within the house 
uncomfortable, whether it be by infecting the air with noisome 
smells, or with gases injurious to health, or by exciting the con- 
stant apprehension of dangers :" Greenl. on Ev. vol. 2, 467. 

The general rule of law has been applied to many cases vary- 
ing in their character and circumstances. We are at present 
chiefly interested in those relating to dwelling-houses, the habita- 
tions of men, although it is useful to examine the whole range of 
authorities, to extract, if possible, the true principles applicable 
to the subject. 

There is one class of cases, arising from the exercise of trades 
or business, which are in their nature offensive, or which render 
the occupation of buildings near them unhealthy, or decidedly 
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uncomfortable. Many of these cases may be found collected in 
a very recent case in this state : Norcross v. Thorns, 51 Maine 
503, and more fully in the case of Brown v. Perkins, 12 Gray 
9T. It is unnecessary for us to repeat them here. From the 
general tenor of the reported cases, we find that certain doctrines 
are recognised and acted upon. One is, that some trades, occu- 
pations, or acts are regarded as in themselves and inherently 
noxious, or offensive and prejudicial, without extraneous proof. 
In other cases they are not necessarily nuisances, but may be- 
come so from location or some extraneous fact. Another well- 
established doctrine is, that it is not necessary to prove that the 
air is poisoned or rendered positively unhealthy ; it is enough if 
the matter alleged to be a nuisance is offensive to the senses, or 
in any way renders the enjoyment of life and property uncom- 
fortable : State v. Haines, 30 Maine 65 ; Rex v. White, 1 Burr. 
337 ; Fish v. Dodge, 4 Denio 311 ; State v. Pierse, 4 McCord 
472 ; Oatlin v. Valentine, 9 Paige 575 ; Bex v. Neil, 2 Oar. & 
Payne 485. 

Exciting constant, and reasonable apprehension of danger, 
although no actual injury has been occasioned, has been held to 
be a nuisance. Thus, the keeping of large quantities of gun- 
powder near inhabited dwellings, or suffering an adjoining tene- 
ment to become ruinous and in danger of falling : Greenl. on 
Ev., vol. 2, 467, and cases before cited. 

The definitions and rules applicable to cases as they arise, must 
be general, and each case must be brought to the test of the prin- 
ciples laid down. Usually, therefore, it becomes a mixed ques- 
tion of law and fact, whether, on the case proved, the existence 
of a nuisance is established or not. If, however, it is clear upon 
the facts, that a jury would not be authorized to find that a nui- 
sance did exist, the judge would be justified in ordering a nonsuit. 

The case finds that the erection and continuance of a private 
tomb i3 the nuisance complained of. A man may have a legal 
right to build such a tomb on his own land, as a general proposi- 
tion. It is not in itself and inherently a nuisance to his neigh- 
bors. If a nuisance at all, it becomes so from its locality or 
other extraneous facts. However unwise or inexpedient it may 
be, in the judgment of reflecting men, to deposit the remains of 
deceased relations or friends in private burying-places on private 
lands, considering the constant change in the title of real estate 
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in our country, and the almost certainty that in one or two gene- 
rations no one will be left to care for or protect the graves, yet 
we know of no law which prohibits such erections or interments. 
But sueh tombs may be or may become nuisances. On the facts 
stated, this particular tomb was, at one time, beyond dispute, a 
very serious nuisance, when it " was occupied by nine dead bodies 
which emitted such an effluvium as to render the plaintiff's house 
unwholesome ;" and when, after an examination of the premises 
by several physicians, all the bodies were removed, it could hardly 
be questioned that it was then a nuisance. But the defendant 
says that, after these bodies were removed, it ceased to be of such 
a character. Whilst the tomb remained for six years unoccupied, 
the only ground on which it could be then called a nuisance, pro- 
bably, was its unpleasant proximity to the house of the plaintiff. 
It was only some fifteen paces from the windows of his dining and 
sitting-room. It was certainly not a very cheering or exhila- 
rating prospect which met the plaintiff's vision whenever he looked 
abroad. How far, to a man of ordinarily nervous temperament, 
or to one of a sensitive nature, who shrunk from the constant 
view of this fixed memorial of death and decay, this erection 
might prove injurious to health, it is impossible to say. 

But, that it must have affected his comfort and happiness in 
the occupation of his dwelling may be less questionable. There 
seems to have been no necessity for this close proximity, as the 
defendant's farm consisted of at least 130 acres. On what ground 
this spot, almost under the droppings from the plaintiff's house, 
was chosen, instead of some retired place, on this large farm, 
does not appear, and is not, perhaps, material in our examination 
of the case. 

But, it seems, that after six years from the time of removal, the 
defendant again opens the tomb, and commences the deposit of 
deceased friends anew. One such body had been thus placed in 
the tomb before this action was brought. This act would seem to 
indicate an intention to again use it for the place of interment of 
her family. Now, considering the result stated as having been 
produced by the former occupation, might not a man of ordinary 
firmness and judgment be reasonably apprehensive of danger ? 

In addition to this, we have the testimony of the physicians 
called on the trial, that any emission from dead bodies in that 
tomb might be injurious to health, bodily and mentally. It had 
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proved so before, and might again. A single body might not be 
so liable to create deadly or noxious effluvia as a larger number. 
But it would be of the same general character, and might of 
itself prove uncomfortable, if not positively unhealthy. The 
defendant made no disavowal of an intention to place other bodies 
there. 

On the whole, we are of opinion, that the case. should have been 
submitted to the jury on the evidence, with proper instructions, 
and that the nonsuit was not properly ordered. 

Exceptions sustained. 

Nonsuit set aside, and new trial granted. 

Cutting, Walton, Barrows, Danforth, and Tapley, JJ., 
concurred. 



The general result of all the cases on 
this subject seems to be that, in an action 
for nuisance to property, it is sufficient 
to show that the premises affected can- 
not be enjoyed as fully and amply as 
before, or are rendered unfit for habita- 
tion by increased danger (Ryan v. Copes, 
11 Rich. Law 217), or that their value 
is substantially impaired by the nui- 
sance (but see White v. Cohen, 1 Drew 
312) ; for whatever is injurious to the 
health (Story v. Hammond, 4 Ham. 
376 ; Douglass v. State, 4 Wis. 387) or 
indecent (Reg. v. Oray, 4 Fost. & Fin. 
73), or offensive to the senses (State v. 
Wetherall, 5 Harring. 477), or an ob- 
struction to the use of premises, so as 
essentially to interfere with the enjoy- 
ment of life or property, is a nuisance. 
Thus, a regatta, causing many people 
to assemble, whereby an adjoining park 
was injured and rights of fishing inter- 
rupted, was held a nuisance : Bostock v. 
Railway, 5 De G. & S. 584. So, the 
stopping of a rivulet running to the 
land of another, and so diminishing the 
water used by him for his cattle (Raikes 
v. Townsend, 2 Smith 9) ; the keeping 
of gunpowder improvidently or where 
it may be dangerous to human life 
(People v. Sands, 1 Johns. 78 ; Cheat- 



ham v. Shearon, 1 Swan 213) ; even a 
dwelling-house, if kept in a filthy state, 
or so as to create danger of contagion 
(State v. Pierse, 4 McCord 472 ; Meeker 
v. Van Rensselaer, 15 Wend. 397) ; a 
bowling-alley, gaming-house, or public 
liquor-store (State v. Doon, R. M. 
Charlt. 1 ; Tanner v. Albion, 5 Hill 
121 ; State v. Bertheol, 6 Blackf. 474 ; 
State v. Haines, 30 Me. 65) ; the cor- 
ruption of water by the discharge into 
it of sewage, or even by the use of it 
for mechanical or manufacturing pur- 
poses (Goldsmid v. Tunbridge Wells, 
Law Rep. 1 Ch. 349 ; Smith v. Mc- 
Conalhy, 11 Miss. 517; Lewis v. Stein, 
16 Ala. 214; Howell v. McCoy, 3 
Rawle 256). Some occupations may 
be nuisances in a populous neighbor- 
hood, though innocent in a proper situa- 
tion, as slaughter-houses (Brady v. 
Weeks, 3 Barb. 157 ; Peck v. Elder, 
3 Sandf. Sup. Ct. 126) ; soap or fat- 
boiling factories (Howard v. Lee, 3 
Id. 281 ; Cropsey v. Murphy, 1 Hilton 
126) ; manufactures attended with great 
noise (Crump v. Lambert, Law Rep. 3 
Eq. 409 ; Scott v. Firth, 10 L. T. N. S. 
240; Fish v. Dodge, 4 Denio 311); 
the use of a dock for the landing of 
emigrant passengers (Brower v. New 
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York, 3 Barb. 254). And in such a 
case it is no defence that the business 
was begun when there were no inhabit- 
ants in the vicinity, more than twenty 
years before : Commonwealth v. Upton, 
6 Gray 473 ; Douglass v. State, 4 Wis. 
387; Brady v. Weeks, 3 Barb. 157. 
The running of railroad cars past a 
church on Sunday may be a nuisance 
{First Baptist Church v. S. fr T. Rail- 
way, 5 Barb. 79), but it is the worship- 
pers, not the proprietors, who are dam- 
aged (Same v. Utica $• S. Railway, 6 
Id. 313) ; and in Williams v. N. Y. 
Central Railway, 18 Id. 222, the court 
held that it must be a peculiar case 
where real estate was injured by the 
usual concomitants of the passage of a 
railroad train. See Bell v. 0. §• P. Rail- 
way, 25 Penna. St. 161 ; Geiger v. 
Filer, 8 Fla. 325 ; 2 Redfield on Kail- 
ways (3d ed.), \ 226. Other pursuits 
may be nuisances or not, according to 
the manner in which they are conducted 
and the surrounding circumstances, 
e. g., a boarding or livery stable (Dar- 
t/an v. Waddil, 9 Ircd. 244 ; Kirlcman 
v. Handy, H Humph. 406; Coker v. 
Bilge, 10 6a. 336), a steam-engine 
(Davidson v. Isham, 1 Stockt. 186), and 
gasworks (Carhart v. Gas Co., 22 Barb. 
297; Reg. v. Gas Co., 18 Jur. 146; 8 
Cox C. C. 317). Brickmaking has 
been held a nuisance to adjoining land 
( Walter v. Selfe, 4 De 6. & S. 315), 
but only when done in an improper 
place, so as to take away the enjoyment 
of life or property (Hole v. Barlow, 4 
C. B. N. S. 334 ; Cavey v. Ledbitter, 3 
Fost. & Fin. 14) ; and in Beardmore v. 
Treadwell, 3 Giff. 683, it was held to 
constitute a nuisance where the defend- 
ant, having contracted to supply bricks 
for fortifications, had erected brick-kilns 
three hundred and forty yards from the 
plaintiff's mansion, and close to her 
boundary. Whether brickmaking is a 
nuisance depends on the circumstances : 
Cleeve v. Mahoney, 9 W. B. 882. To 



constitute a nuisance, there must be real 
and sensible damage, having regard to 
the situation and use of the property 
injured : Scott v. Firth, 4 Fost. & Fin. 
349 ; and this is a question for the jury : 
Pinckney v. Ewens, 4 L. T. N. S. 741. 
The principles governing these actions 
are well summed up in the Exchequer 
Chamber, in the case of Tipping v. 
Smelling Co., 4 B. & S. 608 (s. c, 
House of Lords, 11 Jur. N. S. 785), 
that every man must so use his own 
property as not to injure that of his 
neighbor, unless by reason of the lapse 
of time he has acquired a prescriptive 
right to do so. But the law does not 
care for trifling inconveniences, and 
looks at everything from a reasonable 
point of view; and therefore, in an 
action for injury to property by noxious 
vapors arising from the land of another, 
the injury must be such as visibly to 
diminish its value, comfort, and enjoy- 
ment. In determining this question, 
the time, the locality, and all the cir- 
cumstances, should be considered. And 
where great works are carried on, which 
are the means of developing the national 
wealth, persons must not stand on ex- 
treme rights and bring actions for every 
petty annoyance. And see Bamford v. 
Turnley, 3 B. & S. 66 ; Stockport Water- 
works v. Porter, 7 Hurls. & N. 160. 

The cases of excavations on one's 
own land, whereby the adjoining pro- 
perty of another is injured, though 
sometimes attempted to be supported by 
reasoning within the doctrine of the 
principal ease, seem rather to be gov- 
erned by the law of easements. See 
Brown v. Windsor, 1 C. & J. 20 ; Brad- 
bee v. Hospital, 2 Dowl. N. S. 164 ; 
Wyatt v. Harrison, 3 B. & Ad. 871 ; 
Peyton v. London, 9 B. & C. 725 ; Part- 
ridge v. Scott, 3 M. & W. 220 ; Cooper 
v. Barber, 3 Taunt. 99 ; Hide v. Thorn- 
borough, 2 Car. & K. 250. But it is 
sometimes hard to distinguish under 
which head a case is to be ranked : 
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Trower v. Chadwick, 3 Bing. N. C. 
334 ; s. c, 3 Scott 699 ; 8 Id. 1 ; Dodd 
v. Holme, 1 Ad. & E. 393 ; Humphreys 
v. Brogden, 12 Q. B. 739 ; Jeffries v: 
Williams, 5 Exch. 792 ; Taylor v. 
Stendall, 7 Q. B. 634. 

At common law, trespassers on land 
cannot complain of any erection by the 
owner thereof, whereby they have re- 
ceived injury. This principle was 
applied in England, before stat. 7 & 8 
Geo. 4, c. 18, to the case of a trespasser 
in a wood in which he knew that there 
were spring-guns : Ilott v. Wilkes, 3 B. 
& Aid. 304. But the trespass must not 
have been induced by such owner : 
Tovmsend v. Watken, 9 East 277. See 
Dean v. Clayton, 7 Taunt. 489 ; Bird 
v. Holbrook, 4 Bing. 728 ; Jordin v. 
Crump, 8 Mees. & W. 782. And per- 
sons using for their own benefit land 
subject to a public easement are liable 
for all damage happening to others by 
reason of negligence in such use : Proc- 
tor v. Harris, 4 Car. & P. 337 ; Daniels 
v. Potter, Id. 262 ; Drew v; N. R. Co., 



6 Id. 754 ; Beatty v. Gilmore, 16 Penna. 
St. 463. And this principle applies to 
the occupant of a house with an area 
on a public street ( Coupland v. Harding- 
ham, 3 Camp. 398 ; Barnes v. Ward, 2 
Car. & K. 661), and to persons working 
a quarry near the highway {Reg. v. 
Mutters, 11 L. T. N. S. 386); but it 
must be close to the highway {Hounsell 
v. Smith, 7 C. B. N. S. 731), and the 
plaintiff must have exercised due care 
{Irwin v. Sprigg, 6 Gill 200 ; Baltimore 
v. Marriott, 9 Md. 160 ; Crommelin v. 
Coxe, 30 Ala. 318). Perhaps we may 
include under the same principle the 
exposure of disgusting and obscene pic- 
tures on or near a public place {Reg. v. 
Gray, 4 Post. & Pin. 73), or the doing 
of anything to gather a large crowd in, 
and thus obstruct, the highways of a 
city : People v. Cunningham, 1 Denio 
524; Baker v. Commonwealth, 19 Penna. 
St. 412 ; State v. Buckley, 5 Harringt. 
508. 

H. N. S. 



District Court of Hamilton County, Ohio. 

STATE OF OHIO EX REL. EPHRAIM T. BROWN v. JOHN RITT AND 
ANTHONY SHONTEN. 

Under the Ohio statute, passed May 3d 1852, " to regulate the election of state 
and county officers" (3 Curwen's Revised Statutes 1920), after the polls of an 
election have been once opened " between the hours of six and ten in the morning" 
in pursuance thereto, they cannot be " closed" for any purpose until six o'clock 
in the afternoon, without rendering the election illegal and void. 

Information in the nature of a quo warranto. 

This was a proceeding to contest the legal right of the defend- 
ant, John Ritt, to exercise the office of mayor of the village of 
Mount Airy in the county of Hamilton. It appeared that the 
relator and the said John Ritt were opposing candidates for said 
office at the election held on the first Monday of April 1867. 
Ritt received a majority of the votes cast, and the certificate of 



